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Introduction

The Kyrgyz Republic currently faces investment claims in the proximity of
1 billion USD, arising out of investment dispute settlement cases. If these have
to be paid out, this will have a serious impact on the public budget of a country
where 32% of the population lives below the poverty line.

Big cases have arisen out of the mining sector. Worldwide, investors in the mining
and extractives industry are among the most frequent users of the investor-to-
state dispute settlement system (ISDS). As such, the Kyrgyz Republic’s reliance on
foreign capital in its strategically important mining sector comes with a risk. The
ISDS system enables foreign investors to claim compensation for any government
intervention that stands to impact negatively on their investments. It is not only
this Central Asian country’'s systemic corruption and its weak rule of law that
makes the mountainous nation vulnerable to investment claims. The Kyrgyz
state also risks more investment claims should the implementation of its plans
to better harness the country’s mineral wealth in order to promote economic
diversification and environmentally and socially sustainable development require
more strict regulation of foreign investments.

IIAs and the promise of development

Signing international investment treaties (lIAs), in the hope of attracting foreign
investment, has been a central strategy for governments looking to improve economic
development. llIAs have been around since 1959, when the first Bilateral Investment
Treaty (BIT) between Germany and Pakistan was signed. Currently, there are 3,322
investment agreements (2,955 BITs and 367 “other lIAs").! “Other IlAs” refer to economic
agreements other than BITs that include investment-related provisions, such as
investment chapters in free trade agreements (FTAs).

The bulk of these treaties were signed during the 1990s and early 2000s when most
governments believed that economic liberalism would bring development. During
that period, most developing countries were sold a myth. The idea was that signing
investment agreements would help countries attract foreign investment. At the time,
there was no awareness of risks involved and what governments were giving up in
terms of sovereignty.

Today, more than 20 years later, the evidence that International Investment Agreements
doin fact deliver on their stated purpose is at best inconclusive. Most research studies
carried out by the academic community fail to find a direct correlation between ll1As and
attraction of FDI.2 The experience of many other countries, like South Africa,® Ecuador,*
Hungary® and Brazil,® shows that the promise of increased foreign investment when
signing IlAs has not been fulfilled. Even the European Trade Commissioner, Cecilia
Malmstrém, recently admitted that most studies showed no “direct and exclusive
causal relationship” between international investment agreements and foreign direct
investment.’
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This also holds out for the Kyrgyz Republic, where - despite the country’s problems
with corruption - domestic investment opportunities, combined with tax incentives
and domestic reforms, are cited as key drivers behind foreign investment decisions,
rather than access to investment protection.®

The underestimated risks of investment
agreements

While the benefits of signing investment agreements were highly overstated, the risks
were underestimated. In signing these treaties, governments gave away their sovereign
right to regulate in the interest of people and the environment, and have exposed
themselves to expensive lawsuits. The incentives offered to foreign investors come
at a high price, depriving countries like the Kyrgyz Republic of the necessary policy
space to harness investment to serve sustainable development. Under the provisions
of the investment protection agreements, foreign investors can challenge almost any
government intervention if they consider that it has or will affect their current or future
profits. The investor-to-state dispute settlement clauses (ISDS) that form a standard
part of investment agreements enable foreign investors to circumvent national courts
and take a complaint straight to an ad hoc international tribunal consisting of three
commercial investment lawyers, who will decide on whether government measures
are legitimate or proportionate to their objective.

Whether an investor's rights under an investment treaty have been breached is
determined on the basis of vaguely worded protections - such as the right to fair and
equitable treatment, a stable investment climate and observance of the legitimate
expectations of investors - that are open to very broad interpretation. The expropriation
clauses in international investment agreements make it possible to construe almost any
government intervention that could potentially negatively affect the value of a foreign
investment as an indirect expropriation.

Investment tribunals can issue multi-million compensation awards for affected investors.
Awards can sometimes run into hundreds of millions of dollars, not least because they
can include compensation for loss of future profits, e.g. profits that the foreign investor
could have expected to make if his investment had not been impacted by government
measures.

Meanwhile, the independence of arbitrators is not guaranteed: They are paid commercial
fees on a case-by-case basis, in a one-sided system where only foreign investors can
bring cases and where there is thus an incentive to rule in their favour.®

Arbitration awards are payable out of public money, reducing the funds available
for wider public policies. They are internationally enforceable under the New York
Convention, which allows investors to lay claims against assets owned by the convicted
state or its state-owned enterprises.
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The Kyrgyz Republic: vulnerable to investment arbitration

Kyrgyzstan, a landlocked Central Asian nation, has a GDP of 6.5 billion USD (World Bank,
2015).° In 2014, the county's tax revenues amounted to 17, 7% of GDP." The Kyrgyz
Republic currently faces investment claims in the proximity of 1 billion arising out of
investment dispute settlement cases. This makes the Kyrgyz state an example of how
the investment protection system, through its treaty-based ISDS mechanism, has the
potential to deplete public budgets. It demonstrates how investment dispute settlement
provides transnational corporations with a powerful tool to wield political influence
and ‘persuade’ states to water down or shelve proposed public interest legislation that
goes against their corporate interest.

As such, the investment protection system can constitute a real threat to sustainable
and inclusive growth as outlined in National Sustainable Development Strategy of the
Kyrgyz Republic, 2013-17'2 and the attainment of the Sustainable Development Goals
aimed at ending poverty, protecting the planet, and ensuring prosperity for all.'

The Kyrgyz economy relies heavily on the export of gold and other minerals. The
country boasts a large gold reserve as well as rare-earth, ferrous and non-ferrous
mineral deposits, such as antimony, bauxite, copper, coal, fluorspar, gypsum, iron ore,
lead, natural gas, petroleum, sulphur, sand and gravel, silver tin, tungsten and zinc. In
2013, gold accounted for 36% of the nation’s total exports, significantly adding to GDP
growth.™ Tourism too is an important growth sector: the World travel and Tourism
Council expects the contribution of travel & tourism to the Kyrgyz Republic's GDP to
grow by 8.2% between 2016-2026."> Foreign investment in these two sectors of the
country's economy is expected to grow substantially.'®

The Kyrgyz government has identified foreign direct investment as a key component
to boost economic growth in the coming years."” In order to attract more incoming
investment, the Kyrgyz Republic, a country plagued by corruption, is making efforts to
make the investment climate more attractive to foreign investors.

The country’'s investment legislation contains numerous investment-friendly provisions
resulting from preparation for the Kyrgyz Republic's accession to the WTO and subsequent
legislative revisions. The Kyrgyz Foreign Investment Law of 2003, which provides for an
open investment regime for foreign investment, stipulates national treatment for foreign
investors, i.e. a guarantee that foreign investors will be treated no less favourably than
domestic investors. It also grants foreign investors full freedom to repatriate profits.'®
Equally, the Kyrgyz Republic places no limits on foreign ownership or control."

At the same time, foreign investors stress that “there is concern among private
stakeholders with the de facto stability and security of existing investments. The
Government [of the Kyrgyz Republic] is deemed to have failed to effectively protect
property from expropriations or illegal seizing by private groups during times of social
upheaval or after government changes."?°

Kyrgyz Republic's experience with investment treaties and arbitration cases | 5



6 |

The Central Asian country's judiciary is another area of concern as confidence in the
judicial system among foreign investors is low. Proposed amendments to the Kyrgyz
Constitution in 2016, rather than improving the situation, have raised concerns with
regard to key democratic principles, in particular the rule of law, the separation of
powers and the independence of the judiciary.?'

A senior foreign diplomat based in Bishkek told the authors of this paper that “the
democratic process and political stability remain a question mark in the run-up to the
presidential election in 2017. The legal framework and the rule of law are also still an
issue. Companies will base their investment decisions on these elements, which is
why a consistent and coherent (communication) strategy is needed from the Kyrgyz
government"”.?

Although the Kyrgyz authorities may technically maintain an investment-friendly legal
framework, implementation is highly problematic.?® In its 2015 assessment of the
commercial law of the Kyrgyz Republic, the European Bank for Reconstruction and
Development concluded that ‘major barriers to foreign investment derive from a lack
of adequate implementation rather than gaps in existing laws'.2*

Weak enforcement of domestic rule of law heightens country’s exposure to international
investor-state arbitration claims. The Kyrgyz state maintains an extensive network of
international investment agreements (llAs - see Annex 1 for a full list).2> Political instability
and corruption in the Kyrgyz Republic make international arbitration a preferred route
for foreign investors in case of conflicts.

Endemic corruption hampers the investment climate

The Kyrgyz Republic is plagued by widespread corruption. On Transparency International’s Corruption Perception
Index 2016, the country ranks 136 out of 176 countries. Its 2016 ranking was 28, on a scale of 0 - 100, with 0
counting as ‘highly corrupt’ and 100 as ‘very clean’.?® Its score was 28, 27, 24 and 24 for the years 2015, 2014,
2013 and 2012 respectively. According to the UNDP, the estimated damage from corruption in the Kyrgyz
Republic reaches 700 million USD annually.?”

Corruption continues to be listed as the second worst obstacle for doing business out of sixteen systemic issues
in the country.?® 20% of foreign investors in the Kyrgyz Republic admit to paying bribes, according to research
by the International Finance Corporation (IFC).2° An IFC representative indicated that the actual figure may be
even higher, as investors are reluctant to confess to making unofficial payments.

Network of international investment agreements

The Kyrgyz Republic has 34 bilateral investment agreements (BITs), of which 9 have
been signed, but are not in force and one - with Korea - has been terminated.3 12 of
these BITs are with EU Member States: Austria (signed, not in force), Belgium, Denmark
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(signed, not in force), Finland, France, Germany, Latvia, Lithuania, Luxembourg, Spain,
Sweden, and the United Kingdom. The Kyrgyz Republic also holds BITs with the US
and China.

In addition, the Kyrgyz Republic is party to 9 wider treaties containing investment
protection, of which 7 are in force. One of these is the Energy Charter Treaty (ECT),*
which the Central Asian nation signed in 1994, and which entered into force in 1998.
The ECT is a multilateral agreement that offers investors in the energy sector similar
protections to those encountered in other investment agreements, including the
possibility to resort to international investment arbitration. The ECT is frequently used
by mining and other energy corporations to bring investment claims against states. In
2015, European Member State Italy announced its withdrawal from the ECT,?? out of
concern that future energy policy changes might spark a spate of investment disputes.>

Attracting foreign direct investment as a key
component for growth

The government of the Kyrgyz Repubilic is actively engaged in attracting more incoming
foreign investment to boost economic growth.

World Bank data on net FDI inflows to the Kyrgyz Republic shows a slow increase in
the mid 2000s, from 175 million USD in 2004 to 1.1 billion USD in 2015.2 In 2003-2007,
average FDI inflows were recorded at less than 100 million USD per year. However,
upward from 2005, the inflow of FDI improved significantly after the ‘surge in global
prices for commodities [gold] that raised the profile of Kyrgyzstan's mining potential’.* In
2014, the export of gold accounted for 41% of total Kyrgyz exports.** According to the
Kyrgyz Investment Promotion Agency, between 2010-2013, the country saw an influx
of foreign direct investment into the mining sector of 217.6 million USD.*

Chart 1 Foreign Direct investment inflows in the Kyrgyz Republic 2003 - 2013
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Foreign direct investment (FDI) in the Kyrgyz Republic averaged 206.96 million USD
from 2010 until 2016, reaching an all-time high of 693.60 million USD in the fourth
quarter of 2011 and a record low of -38.70 million USD in the first quarter of 2014.% In
the third quarter of 2016, FDI in the Kyrgyz Republic increased by 61.90 million USD.
Net FDI inflows between 2014-2016 are depicted in the graph below. FDI is projected
to reach 5% of GDP between 2016-2019.%

Kyrgyzstan Foreign direct investment - Net inflows
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Mining: Exposure to investment arbitration risks

Investors in the mining and extractives industry are among the most frequent users of the investor-to-state
dispute settlement system. So the reliance on foreign capital in the mining sector comes with a risk. Any future
endeavours by the Kyrgyz state to (re-)regulate its natural resources to ensure that the country’s mineral
commodities are not exported in raw form, but that value is added domestically; to set up regulatory frameworks
to ensure that foreign operators contribute to domestic (industrial) development; and to harness its mineral
wealth to promote economic diversification and environmentally and socially sustainable development could
be challenged by foreign investors through ISDS. Investment protection can constrain the Kyrgyz Republic
government in amending laws or initiating the renegotiation of contracts with mining companies to, for example,
tighten environmental protection or bind foreign investors to local content requirements, including technology
transfers or the hiring of local staff.*°

Kyrgyz Republic’s experience with ISDS lawsuits
brought by foreign investors

UNCTAD's investment policy hub lists 13 treaty-based investment arbitration cases
against the Kyrgyz Republic (see Annex Il for a schematic overview of cases, the applicable
arbitration rules and administering institutions, the amounts claimed and awarded,
the IIA breaches alleged and found and the follow-on proceedings).
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Six out of these cases have been decided in favour of the investor; two were discontinued;
two were settled; and three are still pending.*' Four cases arose from the mining sector;
four are related to banking/financial services, three are tourism-related; and one deals
with the supply of gas (see Annex Ill for detailed case descriptions).

On its website, UNCTAD lists all known treaty-based investment claims. The actual number
of investment disputes - treaty or contract-based - may be much higher: disputes are
generally treated confidentially and behind closed doors. Information on cases is only
released by mutual consent of the litigating parties. The World Bank's International
Centre for Settlement of Investment (ICSID) is the only investment arbitration forum
that requires notification of cases brought.*?

In addition, it is impossible to track the number of times investors pressurize states
by threatening to bring an investment claim. States have a strong incentive to settle
emerging disputes before they get to the arbitration stage, to avoid reputational
damage. Settlements can also involve substantial compensations - in monetary terms
or in exemptions from contested measures, as investors are unlikely to settle unless
they have something to gain.

A boom in arbitration cases

In recent years, the number of investment claims world-wide has burgeoned from. From a total of six known
treaty cases by 1997 to total of a 696 publicly known cases by June 2016.%3 Until 1999, there is registry of only
43 cases, which means that 653 cases were filed during the last 15 years. In 2015, 70 new investment cases
were initiated - a record high.*

Claims surpass annual inflow of FDI

Outstanding claims against the Kyrgyz Republic amount to an estimated 925 million
USD.* Providing some perspective: this amount surpasses the annual inflow of foreign
direct investment into the Kyrgyz Republic in any given year.

Between 2010-2015, the mining sector, which is promoted by the Kyrgyz government
as a key sector for the country’s long-term sustainable development,* attracted around
218 million USD in foreign investments.#
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Contract-based investor-state dispute
settlement: Centerra Gold

The right to international investor-state dispute settlement is not only enshrined
in investment treaties, but can also be included in contracts between the state and
individual foreign investors. In the absence of an investment protection treaty between
the home state of the investor and the state hosting the investment, many foreign
investors insist on the inclusion of international arbitration in an investment contract.
For the host state, contracts have the benefit that they allow for tailor-made provisions
that do not automatically extend to all incoming investments, as is the case under
lIAs. Contracts also have a set duration and can be revised when they come to term.
Often, entry into certain crucial sectors of the economy is only possible through such
investor-state contracts.*®

However, even if contracts do not include the right to international arbitration,
international investment treaties often contain so-called ‘umbrella clauses’, which can
elevate all purely contractual disputes to the international treaty level.*

Combine this with the fact that foreign investors from countries that do not have an lIA
with the Kyrgyz Republic can easily establish a mailbox company or use a subsidiary in
a country that does have an lIA with this Central Asian country in order to bring a claim,
and you end up with a situation which can expose the Kyrgyz state to an unpredictable
number of international arbitration cases.

Centerra’s claims

The most infamous investment dispute in the Kyrgyz Republic is a claim which was not
brought under an international investment treaty, but which arose out of an individual
contract between the Kyrgyz State and a large foreign mining operator: Canadian-based
Centerra Gold Inc.

Centerra manages the Kumtor gold mine, one of the largest open-pit mining operations
in Central Asia, through its subsidiary, the Kumtor Gold Company. Kumtor is the Kyrgyz
Republic’'s most important gold mining project, accounting for 10% of GDP.>°

The Kyrgyz state is a large shareholder in the operation: the state gold company
Kyrgyzaltyn JSC holds around 33% of Centerra’s shares. Centerra operates the Kumtor
mining site via the Kumtor Operating Company (KOC).

Centerra Gold Inc. has brought two consecutive investment cases against the Kyrgyz
Republic.

Centerra | was initiated in 2006, and conducted under the auspices of the Permanent
Court of Arbitration, under UNCITRAL Arbitration Rules, and pursuant to the Investment
Agreement between the Kyrgyz Republic, Centerra and its subsidiary, the Kumtor Gold
Company (KGC), of 2003 and Law No. 66 ‘On Investments in the Kyrgyz Republic’ (2003).%

Kyrgyz Republic's experience with investment treaties and arbitration cases



In May 2016, Centerra issued a second notice of arbitration against the Kyrgyz Republic
in connection with a number of disputes regarding the Kumtor mining project. This
dispute will also be conducted under UNCITRAL rules, this time at the Stockholm
Chamber of Commerce (SCC). The case, which is to be held under the law of the State
of New York, will be decided by a single arbitrator, in accordance with the 2009 Restated
Investment Agreement between Centerra and the Kyrgyz Republic.>

Details of the 2006 dispute relating to Centerra’s exploration and development of mining
sites in the Kyrgyz Republic are sparse. The Investment Arbitration Reporter writes
that‘ Centerra’s financial reports from the period make reference to a domestic court
decision ordering KGC to pay 1.2 million USD in tax on land leased by the company, ‘as
well as proposed legislation challenging the lawfulness of agreements between it and
the government’.>®* The case was settled in 2009, with Centerra and the Kyrgyz Republic
sharing the arbitration costs of 200,000 USD,** and a new investment agreement
between the company and the Kyrgyz government was negotiated.

Centerra |l was initiated in 2016. Key to the dispute are the Kyrgyz Republic’s decision
to withhold certain environmental approvals of Kumtor's 2016 annual mine plan, as
well as the withholding of certain key operating and environmental permits required
for Kumtor's operations. Another issue is the attempt of the Kyrgyz state to roll back
dividends paid by the Kumtor Gold Company to Centerra.

The case follows on a number of cases against the Kumtor Operating Company in the
Kyrgyz domestic courts over environmental charges in relation to mine waste disposal,
unpaid water use and pollution fees and alleged land damage.* In one of these cases,
the Bishkek Courts ruled in favour of the Office for Environmental and Technical Safety
(SIETS), awarding damages of over 98 million USD.*¢ In an earlier ruling, the Kumtor
Operating Company was ordered pay 10,000 USD to in relation to unrecorded wastes
from Kumtor's effluent and sewage treatment plants. Two outstanding cases relating
to the charges of land damage charges and failure to pay for water use, and KOC owing
outstanding environmental pollution fees, involve 5 million USD and 220 million USD
respectively.”

In bringing the environmental charges, the Kyrgyz government seems to be lending
an ear to public concerns about the Kumtor mining operation. Centerra’s exploitation
of the mine has long been surrounded by controversy.

Kumtor at the centre of public protests over
corruption, human rights violations and
environmental destruction

The Kumtor gold mine has been a flashpoint for unrest and political controversy which
has dominated country's politics in the last two decades. In 1992, Centerra’s predecessor,
Canadian mining and energy giant Cameco, was the initial foreign corporation that
struck a deal with the Kyrgyz government, when both sides signed the Kumtor Master
Agreement. Since then, the gold project was restructured twice, in 2003 and 2009.
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Throughout its history, Kumtor project has been named in public scandals over massive
corruption that rose up to the highest echelons of the government, including presidents
and their family members.*® Cameco and Centerra have been accused of complicity in
the corruption schemes, but both Canadian companies have denied these allegations
on many occasions.>®

The controversy surrounding Kumtor dates back to the second restructuring agreement
in 2003, when state-owned Kyrgyzaltyn swapped its majority ownership (67%) in the
Kumtor project for a 33% share in the newly established company Centerra Gold.
This particular transaction triggered highly politicized debates in the following years
of instability. Massive protests against the gold mine took place in 2013, which were
brutally suppressed by the Kyrgyz government. Local rights and environmental groups,
including the former ombudsman of the country, reported on documented facts of
torture of community activists and human rights violations that were committed by
the security services of the Kyrgyz Republic.®°

The Kumtor gold mine was also criticized by local and international environmental
organisations after a catastrophic spill of up to 2 tons of sodium cyanide into the local
river near a number of Kyrgyz villages in May 1998. Water from the river was being
used by the local population for drinking and irrigation purposes. The National Institute
of Public Health and the Environment from the Netherlands reported more than 2,000
people seeking medical care because of suspected cyanide poisoning, with 400-500
people being admitted to hospital.®’ Routes of poisoning as described by the physicians
were by air and/or through working in the irrigated fields or gardens.
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For the local communities living in the vicinity of Kumtor, poisoning by cyanide, arsenic
and other toxins remains an imminent threat: Centerra’s flagship mine in the Kyrgyz
Republic is known worldwide as the only mining operation on an active glacier that
is situated above 4000 meters. Professor William Colgan, a geologist and research
climatologist at Toronto's York University, specialises in the study of glaciers and their
response to global warming. He identifies the Kumtor mine as an accident waiting
to happen: with increasing temperatures “the glaciers are melting quickly, not only
causing continuing concern at the site, but also creating a natural lake that has formed
above the [Kumtor] mine. Because of glacial melt that lake is growing rapidly. It's not a
question of “If” but rather “when” the lake will burst through and quickly overflow the
mine’s tailings pond sending vast amounts of water laced with arsenic and other toxins
into the nearby river used by residents for irrigation and drinking.”®?

Investment arbitration and human rights

The Centerra case shows how disputes between foreign investors and states are often
highly interlinked with the public interest. When investors challenge states, this not
only impacts on public budgets, but often also on human rights. In the Centerra case,
there is obvious tension between the company's operations and the right to water and
the right to health.

Under their international human rights obligations, states have a duty not to conclude
trade and investment agreements that have the potential to adversely affect human
rights.s3

Under the Ten Principles of the UN Global Compact, deriving from the Universal
Declaration of Human Rights, the International Labour Organization’s Declaration on
Fundamental Principles and Rights at Work, the Rio Declaration on Environment and
Development, and the United Nations Convention Against Corruption, businesses have
a duty to ensure they are not complicit in human rights abuses. The volatile domestic
political situation in the Kyrgyz Republic shows how easy it is for foreign business
operators to become embroiled in human rights violations.

Foreign investors should be accountable for their actions, and implication in human
rights violations should be a ground to exclude foreign investors from investment
arbitration.

IIAs and investor-state dispute settlement:
a risk to the Kyrgyz Republic’s sustainable
development transition

The system for investment protection with its strong enforcement mechanism can
hamper the Kyrgyz Republic’s transition to sustainable and inclusive socio-economic
development, as outlined in its 2013-2017 National Sustainable Development Strategy.
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This strategy includes ambitions to promote human development and inclusive growth,
including by sustainable local community development; a transition to organic agriculture
and low carbon energy development; restoring natural ecosystems, saving biodiversity
and reducing disaster risks in a changing climate context.®* Investment protection can
be at odds with such policy objectives.

As arule, international investment treaties and investment protection chapters in trade
agreements contain no binding obligations and responsibilities for investors. If a wider
trade agreement has language on sustainability and social and environmental protection,
this is generally in non-binding terms. Such chapters, which tend to be excluded from the
general dispute settlement mechanisms of the wider treaty, mostly also lack concrete
commitments. This set-up makes it hard to hold both states and investors to account
when it comes to their human rights and social and environmental responsibilities.

Meanwhile, foreign investors have already used the investment dispute settlement
system to challenge environmental protections, energy policies, financial regulation,
public health, land use, taxation measures, etc. Even the threat of claims can cause
governments to reconsider or shelve public interest regulation. Sensitive policy areas
such as the provision of essential public services are not excluded from investor-state
dispute settlement, nor is there a carve-out for pressing matters such as policy measures
to address climate change.

Funds the Kyrgyz state cannot afford to waste: impacts
of IIA claims on social spending

The Kyrgyz Republic’'s Ministry of Finance reports that in 2015, 3.1% of the state budget,
over 190 million USD, was spent on health care. 7% of the budget went to education,
totaling some 426 million USD.® If the aggregate claim amount in investment disputes
is estimated to involve 925 million USD, that equals well over two times the entire
annual budget available for education, or nearly five times the annual health budget.
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Even the amount involved in defending investment cases is substantial. In the 2011
Belokon case - in addition the 15 million USD award in favour of the investor - the Kyrgyz
Republic was ordered to cover the cost of the arbitration plus half of the claimant’s
legal costs (1.958 million USD). If we estimate the arbitration cost (i.e. the cost of the
tribunal, excluding the fees for legal representation) at roughly 350,000 USD, then
the total cost of the case payable by the Kyrgyz Republic comes to some 1.31 million
USD. That is, excluding the Kyrgyz Republic's own legal fees for defending the case. All
in all, that means that the legal costs of a case alone can rise up to 1% or more of the
health care budget.

In a country where per capita GDP is no more than 970 USD,%” 80 per cent of the
population has to get by on less than 5 USD a day,®® and there is a serious need to
increase public spending to provide affordable, high-quality health care and education
for all,® this is money that the Kyrgyz Republic can ill afford to waste.

The crippling costs of investment arbitration

The amounts claimed by foreign investors in investment arbitration can be very high. In Europe, energy giant
Vattenfall is claiming 4.4 billion USD, including for future lost profits, over Germany’ decision to phase out nuclear
energy.”? In Romania, Gabriel Mining used the threat of a 4 billion USD arbitration claim (2% of Romania’s GDP)
to try and bully the Romanian government to give the go-ahead on a highly controversial mining project (for
more details, see box on experiences with mining cases in other countries, p. 16).

Awards in investment cases can easily amount to the entire annual public budget a country has available to
provide for public health services, as in the case of Occidental Petroleum versus the state of Ecuador, where
the initial award amounted to 1,7 billion USD, plus interest - roughly the equivalent of the country’s annual
health budget for 7 million people.”’

Equally, there is a strong tendency in IlAs to ban the use of performance requirements
for foreign investors. Like many other countries, the Kyrgyz Republic uses performance
requirements to ensure that incoming investments create spillovers into the local
economy and benefit the Kyrgyz people. For example, in 2012, the Kyrgyz government
enacted the new “Law on Subsoil” (for the gold mining industry only), which includes
establishing a ‘social package’ agreed upon with investors in the sector. This social
package ‘is intended to include investment in social and living conditions in the mining
communities. Specifically, the investors should provide employment to local residents
and invest in the construction of infrastructure’.”?

The investment protection regime may also hinder diversification away from the
reliance on the export of unprocessed raw metals and minerals, which makes the
Kyrgyz Republic vulnerable to external shocks. Indonesia’s experience with investment
arbitration (see box page 16) is a case in point.
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Lastly, enabling foreign investors to simply bypass the domestic legal system by giving
them an avenue to take their disputes directly to international arbitration removes a
potentially potent incentive to strengthen domestic institutions and the general rule
of law, which would benefit society as a whole by breaking the vicious cycle between
corruption, unequal distribution of power and unequal distribution of wealth. Breaking
that cycle would certainly help the attainability of the goal of poverty reduction through
inclusive growth put forward in National Sustainable Development Strategy of the
Kyrgyz Republic, 2013-17.7

False solutions”: The European Union replaces ISDS with
an Investment Court System

In response to public outrage over the corporate privileges enshrined in ISDS, the European Union in November
2016 published a proposal for an Investment Court System (ICS). The EU has already included this mechanism in
its free trade and investment agreements with Vietnam (2015) and Canada (2016) and has launched a proposal
to expand ICS into a full-blown global Multilateral Investment Court”” for the settlement of investment disputes
arising out of the 2332 bilateral investment treaties and 297 treaties with investment provisions in force across
the world.”®

The European Commission claims that with this proposal they are preserving governments' right to regulate and
solving all the conflicts of interest of arbitrators. However, the proposed reforms leave intact the fundamental
flaws in the investment protection regime. The principle of a one-sided system, where only foreign investors
can bring a claim and cases are weighed on the basis of investment protections only, without any reference
to wider public interests underpinning regulatory interventions by the state or to corporate social and
environmental responsibilities, remains largely untouched. ICS is also a missed opportunity to counterbalance
the extensive protections for foreign investors with corresponding actionable responsibilities in the fields of
labour, environmental, consumer, or other standards.

The ICS and MIC proposals deal exclusively with amending the arbitration process and improving transparency
around investment cases. They do not touch the substantive clauses on the basis of which investors can bring
claims. Research by the Transnational Institute and others shows that some of the most controversial investment
claims would still be possible under the ICS/MIC system.””
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Experiences with mining cases in other countries:
Lessons to be learned

The case of Newmont Mining v. Indonesia

In 2009, Indonesia enacted a new mining law, requiring mining companies to downstream production by
developing mineral processing facilities in the country and refining and processing minerals domestically prior
to export. The law also aims to limit foreign ownership of mining companies to 49%. The law forms part of a
broader strategy by the Indonesian government to reduce dependence on the export of raw materials and
create more added value to benefit local and national development.

However, the extractives industry strongly opposed the new policy. After intensive lobbying and pressure
from large mining companies, the Indonesian government agreed to amend the regulations for foreign mining
corporations Freeport and Newmont and postpone obligations to build mineral refinery plants in Indonesia.
However, these concessions did not satisfy Newmont. The company decided to file an international arbitration
case against Indonesia at the World Bank'’s International Centre for the Settlement of Investment Disputes - only
to withdraw the case a month later when Indonesia agreed to settle the case, granting the company further
exemptions from the new mining law.”® The case of Newmont Mining vs Indonesia is a powerful example of
how investment agreements are used by companies to get exemptions from government regulations and
legislation, undermining democracy and development. The case contributed to Indonesia’s subsequent decision
to cancel all of its bilateral investment treaties and to renegotiate them along the lines of a new model treaty
that includes limiting the substantive clauses on the basis of which investment claims can be brought, ensuring
regulatory flexibility and binding investors to specific obligations to make sure incoming foreign investment
benefits domestic development objectives (see box on ‘Key elements in the new model BIT approach of India
and Indonesia’).

Before the Newmont case, Indonesia had already indicated that, under the threat of claims from some of the
world's largest mining companies, it felt compelled to refrain from measures to protect its vulnerable rainforests
from the effects of open-pit mining.”?

The case of Gabriel Mining against Romania and other examples of regulatory
chill

The case of Newmont against Indonesia shows the consequences that arise from a mere threat of a billion dollar
claim in response to a (proposed) new policy. There is evidence that international investment arbitration can
have a wider ‘chilling effect’ on regulation as multinational corporations use the threat of multi-million dollar
investment claims to try and ‘persuade’ states to backtrack on contested measures.

In 2015, Canadian investor Gabriel Mining launched an arbitration case at ICSID relating to the operation of a
gold and silver mining project in Romania’s Carpathian mountains.&° Gabriel Mining’s gold winning operations
threatened to create a lake of cyanide-polluted waste water and destroy a number of local villages as well as a
historic heritage site. This triggered massive public opposition, and caused the Romanian government to withhold
the necessary environmental permits. Gabriel Mining's CEO then openly threatened to sue the government for
4 billion USD to blackmail Romania into granting it an exploitation permit.8! The company is not just claiming
compensation for real investments made, but also seeks compensation for loss of future profits. The amount
claimed amounts to 2 percent of Romania’s GDP, which makes it a real threat to public budgets.®? Nonetheless,
in this particular case, Romania has continued to block implementation of the project.®3 The ICSID decision in
the case is still pending.

In Europe, an investment claim from energy company Vattenfall resulted in the watering down of environmental
regulations by the city of Hamburg.84

World-wide, countries like New Zealand and Malaysia have postponed anti-smoking laws to await the outcomes
of a two billion-dollar investment claim by Philip Morris against the introduction of anti-smoking measures by
Uruguay and Australia.®>
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Reform of the international investment
protection regime to generate positive spillovers
from FDI

A growing number of countries around the world is revising and/or cancelling their
investment agreements out of dissatisfaction with transnational investors challenging
the legitimacy of their policy decisions and the threat to public budgets.® Countries
like India and Indonesia have taken a lead in developing model investment agreements
that seek to better describe and limit the grounds on which investment disputes can
be brought. They also include obligations for public investors, with the aim to ensure
more sustainable investment, which generates positive spillovers into the host economy.

Key elements in the new model BIT approach of India and
Indonesia

Both India and Indonesia aim to restrict investment protections; to preserve the flexibility of the state to
regulate in the public interest and to tie investment to development objectives and social responsibilities.
Their model BITs only qualify investments that contribute to the economic development of the host state
qualify for protection under the treaty.” # Both India and Indonesia reserve the right to regulate, including
to protect the environment, public health, labour and human rights. Foreign investors must comply

with domestic laws and refrain from any engagement in corrupt practice on the penalty of denial of the
protections offered by the investment protection agreement.

Indonesia also reserves the right to pursue development goals, including by extending preferential treatment
to domestic entrepreneurs, by taking measures to strengthen domestic production capacity, to promote
employment, and to support marginalised groups in society.

Indonesia also includes an obligation for investors to comply with domestic and international standards on
labour and the environment, as well as an obligation to abide by the UN Guiding Principles on Business and
Human Rights, and/or any future binding instruments that may yet be developed. In all of these areas, Indonesia
stipulates that the highest standard counts, which should stimulate a race to the top.

Indonesia has also included language stating that any measure taken to comply with Indonesia’s international
obligations under other treaties or conventions do not imply a breach of the investment treaty and consequently
also do not entitle foreign investors to seek compensation. This leaves regulatory flexibility to comply with,
for example, the Paris climate agreement, or the country's obligations under international human rights law.

As for the settlement of disputes, in India’s model BIT, access to ISDS mechanisms has been made conditional
on the exhaustion of local remedies. Investors can only take their complaint before an investment tribunal,
if their case not satisfactorily resolved in the domestic courts within 5 years, or if the investor can prove that
(timely) legal remedies are not available in the domestic system.

India also aims for a periodic review of investment treaties every five years and the opportunity to amend a
treaty’s provisions at any time at the request of either party. These amendments would be binding on investment
tribunals. BITs would be in force for ten years, and would not be automatically renewed.
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Ecuador

On May 17, as one of his last acts as president of Ecuador, Rafael Correa formally terminated the county's
bilateral investment treaties (BITs) with China, Netherlands, Germany, Great Britain, France, Spain, Italy,
Sweden Switzerland, Canada, United States, Argentina, Bolivia, Peru, Venezuela, and Chile. Correa’s decision
was based on the recommendations of the official government appointed Citizens’ Commission to audit

the Ecuadorian BITs, the CAITISA Commission. Members of the Commission were former judges, academics
and other experts, and the Commission was led by researcher Cecilia Olivet from the Transnational Institute
(TNI). In the report, CAITISA says the country’s BITs in their current form were biased towards the interests
of investors and posed a threat to the Ecuadorian government's capacity to regulate its corporate activities
to protect its citizens.®? CAITISA finds that the BITs signed by Ecuador have failed to deliver the foreign direct
investment (FDI) that had been expected. Ecuador’s principal sources of FDI are Brazil, Mexico and Panama -
none of which have a BIT with Ecuador. The report reveals that these investment agreements have not only
failed to deliver promised investment, they have cost the people of Ecuador billions of dollars and posed a
serious threat to Ecuador’s capacity to regulate corporate activities in order to protect its citizens.

Ecuador is not alone in withdrawing from its investment treaties, South Africa, Bolivia, India and Indonesia
have all terminated some of their BITs or signaled an intent to do so. Ecuador is joining a wave of countries
around the world calling for a new international legal framework for investment which prioritises public
interest over corporate profits.

The Ecuadorian state has had to defend 26 arbitrations brought under BITs, with a total of US$21.2 billion claimed.

CAITISA states that investors have “disproportionately” benefited in these arbitrations. Investors won 13 of
the 15 cases against Ecuador in which the tribunal has reached a decision. To date, Ecuador has paid out
US$1.5 billion to investors including Occidental, Chevron and IBM after adverse rulings in BIT claims. The
commission says there are still US$13.4 billion of pending claims against the state - equivalent to 52% of
Ecuador’s general budget for 2017.

Conclusion

The Kyrgyz Republic has already been on the receiving end of a large number of treaty-
based and contract-based investment disputes. With a continued reliance on the influx
of foreign direct investments as part of the country’s long-term development strategy,
this exposes the country to the risk of more claims in the future. The Kyrgyz Republic
has yet to transition into a functioning democracy, and the country is still grappling
with many social, economic and environmental challenges that are likely to require
policy changes and enactment of new regulations that may impact on the profitability
of foreign investments, thus potentially giving rise to further investment claims.

Because of these risks, the Kyrgyz state might consider terminating and revising its
international investment agreements. Most bilateral investment agreements contain
a window of opportunity for the signatory parties to express their intent to terminate
and/or renegotiate. The Kyrgyz Republic would be advised to check its network of
bilateral investment agreements for their termination dates and to notify partners of
their wish to future-proof these agreements by limiting the grounds for international
arbitration and including binding and enforceable responsibilities for investors.
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Future-proofing would involve designing investment treaties, investment chapters in
trade agreements and investment contracts between the state and individual investors
in such a way that they attract investment that genuinely contributes to inclusive
and sustainable socioeconomic development, promotes human rights, and ensures
environmental protection.

Preferably, treaty-based investor-state dispute settlement should be avoided altogether.
Characteristic of national legal systems in a democracy is the so-called regulatory
feedback loop, where the parliament can amend laws if the judiciary interprets them
in ways that are inconsistent with their original intent. This regulatory feedback loop is
absent in treaty-based investment protection and arbitration. However, if the Kyrgyz
Republic wants foreign investors to be able to rely on domestic legal system, it is vital
to tackle its corruption problem and ensure stable and reliable rule of law.

If the Kyrgyz Republic decides to continue with treaty-based investment protection, it
is crucial to not only guarantee investor rights, but to ensure foreign investors are also
accountable for their actions. The following elements constitute important preconditions
to promote sustainable investment:

The state’s duty to regulate in the public interest must not be undermined by investment
protection provisions and investment dispute settlement. To ensure inclusive and
sustainable growth, states must maintain full regulatory scope and flexibility to adopt and
adapt regulatory frameworks to changing conditions and respond to public demands.
Investment agreements must contain strong language to expressly safeguard the
state's duty to regulate. Excluding crucial, sensitive policy areas such as the provision of
essential public services or policy measures to address climate change from investor-
state dispute settlement is advisable.

Investment treaties and contracts should include, not limit, performance requirements
for foreign investors to promote spillovers and wider social benefits, - including, for
example, obligations to reinvest part of their profits in the host economy, hire local
workers or assume responsibility for remediation of the environmental pollution
resulting from their business activities.

Foreign investors must be fully accountable for their business activities and investment
protection must be balanced with binding and enforceable investor obligations. Treaty-
based investment protection should be made conditional on foreign investors observing
specific social, environmental and human rights obligations, based on domestic laws
and international standards and principles. The highest standard should always count
in order to stimulate a race to the top. Investment agreements should also include
a stipulation that binds foreign investors to comply with any higher future social,
environmental and human rights laws and instruments, as and when they are adopted.
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The grounds for launching an investment arbitration case should be narrowed down
and closely circumscribed. The substantive provisions, particularly but not only in older
bilateral investment agreements, offer far-reaching investment protections, that leave
arbitrators too much room for interpretation. This exposes states to an unforeseeable
number of claims with associated risks for public budgets and policy space.

Transnational corporations should bear their own business risks, including from policy
change. Investment arbitration should be the exception to the rule and be tied to a
narrow set of circumstances. As a general principle, investors should not be allowed to
avert their business risk onto public budgets. There is a market-based alternative open
to foreign investors: as the Kyrgyz Republic is a member of the Multilateral Investment
Guarantee Agency (MIGA) of the World Bank Group, there is nothing preventing foreign
investors from availing themselves of the political risk insurance schemes MIGA offers.
In addition to MIGA, there are other insurers that offer political risk insurance. For
transnational investors, privatising their gains, but socializing their losses should not
be an option.

Full transparency in relation to the initiation, process, and adjudication of investment
disputes is required, because investment disputes relate to human rights, social
standards, environmental protection and other public interests, impact on public
budgets and carry a risk of ‘regulatory chill'. Transparency should include notification
of cases, disclosure of case documents and publication of awards.
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Partners

Armenia
Austria
Azerbaijan
Belarus
Belgium
China
Denmark
Finland
France
Georgia
Germany
India
Indonesia

Iran, Islamic Republic
of

Kazakhstan

Korea, Republic of
Korea, Republic of
Kuwait

Latvia

Lithuania
Luxembourg
Malaysia

Moldova, Republic of

Mongolia

Pakistan
Qatar
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Tajikistan
Turkey

Ukraine
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Signed (not in force)
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http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3688
http://investmentpolicyhub.unctad.org/Download/TreatyFile/5119
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http://investmentpolicyhub.unctad.org/Download/TreatyFile/5123
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/427
http://investmentpolicyhub.unctad.org/Download/TreatyFile/305
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http://investmentpolicyhub.unctad.org/Download/TreatyFile/1013
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http://investmentpolicyhub.unctad.org/Download/TreatyFile/5163
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/1702
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1353
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1354
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/1925
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1570
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/1980
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1623
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2027
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2027
http://investmentpolicyhub.unctad.org/Download/TreatyFile/5169
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2198
http://investmentpolicyhub.unctad.org/Download/TreatyFile/5173
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http://investmentpolicyhub.unctad.org/Download/TreatyFile/5175
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2241
http://investmentpolicyhub.unctad.org/Download/TreatyFile/4841
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3718
http://investmentpolicyhub.unctad.org/Download/TreatyFile/5421
http://investmentpolicyhub.unctad.org/Download/TreatyFile/5422
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2327
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1858
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2328
http://investmentpolicyhub.unctad.org/Download/TreatyFile/5176
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3640
http://investmentpolicyhub.unctad.org/Download/TreatyFile/4685
http://investmentpolicyhub.unctad.org/Download/TreatyFile/4686
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2329
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1859
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2330
http://investmentpolicyhub.unctad.org/Download/TreatyFile/5177
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2331
http://investmentpolicyhub.unctad.org/Download/TreatyFile/364
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http://investmentpolicyhub.unctad.org/Download/TreatyFile/1861
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2335
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3048
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3261
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2336
http://investmentpolicyhub.unctad.org/Download/TreatyFile/5179
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2337
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1862
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/2338
http://investmentpolicyhub.unctad.org/Download/TreatyFile/5180
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No.

Partners

United Arab Emirates
United Kingdom

United States of
America

Uzbekistan

Short title

Eurasian Economic
Union - Viet Nam FTA

Treaty on Eurasian
Economic Union
(2014)

Eurasian Investment
Agreement

ECO Investment
Agreement

US-Central Asia TIFA

CIS Investor Rights
Convention (1997)

EC-Kyrgyzstan Coop-
eration Agreement

The Energy Charter
Treaty

OIC Investment
Agreement (1981)

Status

Signed (not in force)
In force

In force

In force

Parties

Viet Nam

Belarus, Kazakhstan,
Russian Federation,
Tajikistan

Kazakhstan, Tajiki-
stan, Turkmenistan,
United States of
America, Uzbekistan

Armenia, Belarus,
Kazakhstan, Moldova,
Republic of, Tajikistan

EU (European Union)

Date of
signature

07/12/2014
08/12/1994
19/01/1993

24/12/1996

Date of
signature

29/05/2015

29/05/2014

12/12/2008

07/07/2005

01/06/2004

28/03/1997

09/02/1995

17/12/1994

05/06/1981
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http://investmentpolicyhub.unctad.org/Download/TreatyFile/5181
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3573
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3573
http://investmentpolicyhub.unctad.org/IIA/CountryBits/229?type=c%22%20\l%20%22iiaInnerMenu
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3455
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3457
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3471
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3471
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3471
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3119
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3246
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3252
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3252
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http://investmentpolicyhub.unctad.org/Download/TreatyFile/3096
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http://investmentpolicyhub.unctad.org/IIA/CountryBits/215?type=c%22%20\l%20%22iiaInnerMenu
http://investmentpolicyhub.unctad.org/IIA/CountryBits/223?type=c" \l "iiaInnerMenu
http://investmentpolicyhub.unctad.org/IIA/CountryBits/223?type=c" \l "iiaInnerMenu
http://investmentpolicyhub.unctad.org/IIA/CountryBits/226?type=c%22%20\l%20%22iiaInnerMenu
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2684
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3408
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3408
http://investmentpolicyhub.unctad.org/IIA/CountryBits/9?type=c" \l "iiaInnerMenu
http://investmentpolicyhub.unctad.org/IIA/CountryBits/18?type=c" \l "iiaInnerMenu
http://investmentpolicyhub.unctad.org/IIA/CountryBits/107?type=c" \l "iiaInnerMenu
http://investmentpolicyhub.unctad.org/IIA/CountryBits/172?type=c" \l "iiaInnerMenu
http://investmentpolicyhub.unctad.org/IIA/CountryBits/172?type=c" \l "iiaInnerMenu
http://investmentpolicyhub.unctad.org/IIA/CountryBits/206?type=c" \l "iiaInnerMenu
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3127
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3131
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3131
http://investmentpolicyhub.unctad.org/IIA/CountryGroupingDetails/28" \l "iiaInnerMenu
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2441
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3118
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3118
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2427
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3281
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3092
http://investmentpolicyhub.unctad.org/IIA/country/113/treaty/3092
http://investmentpolicyhub.unctad.org/Download/TreatyFile/239

ANNEX I

Overview of known treaty-based ISDS cases against
Kyrgyz Republic>

Case & year of
initiation

JSC Tashkent and others v.

Kyrgyz Republic®?

2016

Stans Energy v. Kyrgyz
Republic (11)**

2015

Beck v. Kyrgyz Republic®

2013

Consolidated Exploration
v. Kyrgyz Republic®®

2013

OKKV v. Kyrgyz Republic®’

2013

Stans Energy v. Kyrgyz
Republic (1)*®

2013

Levitis v. Kyrgyz Republic®®

2012

Nadel/Ithaca v. Kyrgyz
Republic'®

2012

Summary

Investment: Management and operation of resorts and recreational facilities.

Summary: Claims arising out of the government’s alleged expropriation of
tourist resorts managed and operated by the claimants.

Investment: Indirect ownership by Stans Energy Corp. of Kutisay Mining LLC
that held a licence for mining rare earth, bismuth, molybdenum and silver at
the “Kutessay II” deposit.

Summary: Claims arising out of a series of measures by the Government which
allegedly resulted in the impossibility to carry out activities on the mineral
deposit “Kutessay II" in accordance with the mining license previously granted
to Kutisay Mining LLC.

Investment: Rights under certain lease agreements.

Summary: Claims arising out of the alleged expropriation of claimant’s
investment by terminating certain lease agreements with respect to various
land plots to develop a theme park in Bishkek.

Investment: Majority shareholding (60 per cent) in Jerooyaltyn, a Kyrgyz
company that entered into a joint venture with a State-owned company to
develop the Jerooy gold deposit.

Summary: Claims arising out of a series of measures undertaken by the
Government that allegedly expropriated claimant's investment in a gold
deposit, such as annulling the licence to develop the deposit and terminating
the underlying joint venture agreement.

Investment: Indirect ownership by Stans Energy Corp. of Kutisay Mining LLC
that held a licence for mining rare earth, bismuth, molybdenum and silver at
the “Kutessay II” deposit.

Summary: Claims arising out of a series of measures by the Government which
allegedly resulted in the impossibility to carry out activities on the mineral
deposit “Kutessay II” in accordance with the mining license previously granted
to Kutisay Mining LLC.

Investment: Indirect ownership by Stans Energy Corp. of Kutisay Mining LLC
that held a licence for mining rare earth, bismuth, molybdenum and silver at
the “Kutessay 1" deposit.

Summary: Claims arising out of a series of measures by the Government which
allegedly resulted in the impossibility to carry out activities on the mineral
deposit “Kutessay II" in accordance with the mining license previously granted
to Kutisay Mining LLC.

Investment: Shareholding in Asia Universal Bank, a Kyrgyzstan-based
commercial bank.

Summary: Claims arising out of alleged losses relating to claimant’s
shareholding in a commercial bank nationalized by the Kyrgyz state.

Investment: Minority shareholding in Asia Universal Bank, a Bishkek-based
commercial bank.

Summary: Claims arising out of alleged losses relating to claimant's
shareholding in a commercial bank nationalized by Kyrgyzstan.
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Outcome of Home state of
original proceedings  investor

Pending Uzbekistan

Pending Canada

Decided in favour of Republic of
investor Korea
Settled Kazakhstan
Seychelles
Denmark
Decided in favour of Canada
investor
Decided in favour of Canada
investor

United States of
America

Discontinued

Discontinued Russian
Federation

United States of
America

Applicable IIA/Arbitration rules/
Administering institution

Kyrgyz Republic - Uzbekistan BIT
(1996)

ICSID AF (ICSID Additional Facility)

ICSID (International Centre for
Settlement of Investment Disputes)

CIS Investor Rights Convention (1997)
UNCITRAL

PCA (Permanent Court of Arbitration)

CIS Investor Rights Convention (1997)

MCCI (Moscow Chamber of
Commerce and Industry)

MCCI (Moscow Chamber of
Commerce and Industry)

Kazakhstan - Kyrgyz Republic

BIT (1999); CIS Investor Rights
Convention (1997)

ICSID AF (ICSID Additional Facility)

ICSID

CIS Investor Rights Convention (1997)

MCCI (Moscow Chamber of
Commerce and Industry)

MCCI (Moscow Chamber of
Commerce and Industry)
CIS Investor Rights Convention (1997)

MCCI (Moscow Chamber of
Commerce and Industry)

MCCI (Moscow Chamber of
Commerce and Industry)

Kyrgyz Republic - United States of
America BIT (1993)

UNCITRAL

PCA (Permanent Court of Arbitration)
Kyrgyz Republic - United States of
America BIT (1993)

UNCITRAL

Data not available

Amount claimed/amount
awarded

Data not available

Data not available

Claimed by investor: data not
available

Awarded by tribunal: 23.00 million
usb

Claimed by investor: 500.00 million
usD

Awarded through settlement; data
not available

Claimed by investor:
117.80 million USD

Awarded by tribunal:
117.80 million USD

Claimed by investor:
117.80 million USD

Awarded by tribunal:
117.80 million USD

Claimed by investor: data not
available

Awarded by tribunal: data not
available

Award on costs

Claimed by investor: 400.00 million
usD

Awarded by tribunal: data not
available

Award on costs

I1A breaches alleged/found

Data not available

IIA breaches alleged: indirect
expropriation

IIA breeches found: pending

IIA breaches alleged: indirect
expropriation

IIA breaches found: indirect
expropriation

IIA breaches alleged: data not
available

IIA breaches found: not applicable
- settled or discontinued before
decision on liability

IIA breaches alleged: indirect
expropriation

IIA breaches found:

indirect expropriation

IIA breaches alleged: indirect
expropriation

IIA breaches found:
indirect expropriation

IIIA breaches alleged: data not
available

IIA breaches found: not applicable
- settled or discontinued before
decision on liability

IIA breaches alleged: data not
available

IIA breaches found: not applicable
- settled or discontinued before
decision on liability

Follow-on proceedings

None

None

Judicial review by national
courts

Award/decision set aside in its
entirety

None

Judicial review by national
courts

Award/decision set aside in its
entirety

Judicial review by national
courts

Award/decision set aside in its
entirety

None

None
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Case & year of
initiation

Belokon v. Kyrgyz
Republic'™®

2011

BTA Bank v. Kyrgyz
Republic'®

2009

Oxus Gold v. Kyrgyz
Republic'®*

2006

Sistem v. Kyrgyz
Republic'®

2006

Petrobart v. Kyrgyz
Republic'®

2003

Summary

Investment: Ownership of Manas Bank, a Kyrgyztani financial institution.

Summary: Claims arising out of the alleged expropriation of a local bank
owned by the claimant, following the long-term imposition of a special
administrator during governmental investigations of the bank concerning
financial fraud.

Investment: Majority shareholding (71%) in the local bank BTA Bank CJSC.

Summary: Claims arising out of the alleged illegal acquisition of claimant's
interests in a bank by a Kyrgyz court in May 2012.

Investment: Rights under a mining license; capital contributions of over USD
63 million to the mining project.

Summary: Claims arising out of the Government's cancellation of a license
for the development of a gold deposit in Kyrgyzstan (known as the Jerooy
gold project) and the alleged government-sponsored occupation of premises

owned by Talas Gold Mining Company, Oxus’ joint venture company at Jerooy.

Investment: Ownership of a hotel in Kyrgyz Republic.

Summary: Claims arising out of events following the investor’s construction
and operation of a hotel in Bishkek leading to the abrogation of its ownership
rights in the hotel by local court decisions, after the overthrow of president
Askar Akayev and his government during the Tulip Revolution

Investment: Gas supply contract entered into with the State gas company.

Summary: Claims arising out of the non-payment of certain deliveries under
the contract, followed by the stay of execution of a debt judgment in favor
of the claimant, and a presidential decree pursuant to which the investor's
contractual counterparty was restructured and subsequently declared
bankrupt, precluding Petrobart to satisfy its debt judgment or obtain any
proceeds from the sale of assets.
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Outcome of original Home state of
proceedings investor
Decided in favour of Latvia

investor

Pending Kazakhstan
Settled United Kingdom
Decided in favour of Turkey

investor

Decided in favour of
investor

United Kingdom

Applicable IIA/Arbitration rules/
Administering institution

Kyrgyzstan - Latvia BIT (2008)
UNCITRAL

None (no administering institution)

Kazakhstan - Kyrgyz Republic BIT
(1999)

UNCITRAL

None (no administering institution)
Kyrgyzstan - United Kingdom BIT
(1994)

UNCITRAL

LCIA (London Court of International
Arbitration)

Kyrgyz Republic - Turkey BIT (1992)
ICSID AF (ICSID Additional Facility)

ICSID

The Energy Charter Treaty

SCC (Stockholm Chamber of
Commerce)

SCC (Stockholm Chamber of
Commerce)

Amount claimed/amount
awarded

Claimed by investor: 100.00 million
usb

Awarded by tribunal: 15.00 million
usD

Claimed by investor: 89.00 million
usD

Awarded by tribunal: data not
available

Claimed by investor:
600.00 million USD

Awarded through settlement: data
not available

Claimed by investor: 24.70 million
usD

Awarded by tribunal: 8.50 million
usbD

Claimed by investor: 4.10 million USD

Awarded by tribunal 1.10 million USD

I1A breaches alleged/found Follow-on proceedings

IIA breaches alleged: Judicial review by national
Indirect expropriation courts

Fair and equitable treatment/ Pending
Minimum standard of treatment,
including denial of justice claims

Arbitrary, unreasonable and/or
discriminatory measures

Full protection and security, or similar

IIA breaches found:
Indirect expropriation

Fair and equitable treatment/
Minimum standard of treatment,
including denial of justice claims

Arbitrary, unreasonable and/or
discriminatory measures

IIA breaches alleged: indirect None

expropriation

Press reports suggest that
claimant might halt arbitral
proceedings against Kyrgyz
Republic after transfer of
15.4% shares in BTA Bank'®

IIA breaches found: pending

IIA breaches alleged: indirect None
expropriation

IIA breaches found:

not applicable - settled or
discontinued before decision on
liability

IIA breaches alleged: Judicial review by national
Indirect expropriation courts

Fair and equitable treatment/
Minimum standard of treatment,
including denial of justice claims

Award/decision upheld

Full protection and security, or similar
National treatment
IIA breaches found

Indirect expropriation

IIA breaches alleged: Judicial review by national
Indirect expropriation courts

Fair and equitable treatment/
Minimum standard of treatment,
including denial of justice claims

Award/decision upheld

Full protection and security, or similar
Umbrella clause

Arbitrary, unreasonable and/or
discriminatory measures

Other

IIA breaches found:

Fair and equitable treatment/
Minimum standard of treatment,

including denial of justice claims

Other
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ANNEX HI
Treaty-based investment claims against the Kyrgyz

Republic: Case descriptions

Stans Energy I (2013) & Stans Energy II (2015) - In 2013, Stans Energy, a rare-earth
venture, launched a fast-track arbitration under the Moscow Convention over the
cancellation of its 20 year mining licence for the Kutisay rare-earth mine. A Kyrgyz
parliamentary position revoked the company’s mining licence on the basis that the
process by which Stans acquired this licence was flawed.'”” The case was handled by
the Moscow Chamber of Commerce & Industry (MCCl) which awarded the investor 118
million USD. In September 2014, the CIS Economic Court ruled the Moscow Convention
does not contain automatic advance consent to arbitration from the signatory states and
set the MCCl award aside. Stans Energy appears to have opted for the MCCI because
of its fast-track procedure. Also, the company apparently hoped that the choice for
an arbitration forum geographically closer to the Kyrgyz Republic would lead to easier
enforcement of an eventual award.'®

Stans Energy continues to pursue enforcement of the original award and also launched
a new claim in 2015. This claim, brought jointly by Stans Energy Corporation and
Kutisay Mining LLC, is conducted in the United Kingdom, under the 1976 UNCITRAL
Arbitration Rules, pursuant to the 2003 Law of the Kyrgyz Republic on Investment in
the Kyrgyz Republic.'® The company's claim involves 210 million USD.""

Beck (2013) and 0sOO OKKV (2013) - The awards of 23 million USD in favour of
Korean investor Lee John Beck and his Central Asian Development Corporation and
the 2.2 million USD award in favour of 17 CIS investors and their company OsOO OKKV
- brought under the CIS Convention - both arose out of operations in a Bishkek free
economic zone. Both awards were reviewed and set aside on the grounds that art. 11 of
the 1997 Moscow Convention on the Protection of Investor Rights cannot be construed
as an automatic right for claimants to bring cases before any arbitral forum of their
choice. The authoritative interpretation of the Treaty by the CIS Economic Court, Art.

11 merely confirms that international arbitration is available if the parties to a given
dispute are so inclined (emphasis added)."?

Consolidated Exploration Holdings Ltd. (2013) and Oxus Gold (2006) - The case of
Consolidated Exploration Holding Ltd., owned by Kazakh investment fund Visor Capital,
deals with the alleged unlawful expropriation of the claimant’s 60% interest in the
Jerooy gold deposit. Jerooy, with estimated reserves of more than 97 tons of gold,'"? is
the Kyrgyz Republic's second largest gold mining deposit. It is currently managed and
developed by the Russian gold mining company Vostok-Geolodobycha, which secured
the mining concession after a winning bid in May, 2015. The Russians appear to have
been undeterred by the fact that Visor as the previous license holder is embroiled in
an international investment dispute with the Kyrgyz state. Visor Holding lost its license
to develop the Jerooy gold deposit in 2010, and is claiming 549 million USD dollar in
compensation."*The case is pursued under the Kyrgyz domestic law for the protection
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of foreign investment, the Kazakhstan-Kyrgyz Republic bilateral investment treaty and
the 1997 Moscow Convention for the protection of investor rights."® There is a relation
with the Oxus Gold case, which was withdrawn in 2010. Visor says that in 2008, it paid
for the settlement of the claim of Oxus Gold as the previous holder of the Jerooy license.

According to ICSID records, the Consolidated Exploration Holdings case was settled in
2015. There is no public account of the settlement agreement.

Nadel/Ithaca (2012) & Levitis (2012) - The Nadel/lthaca and Levitis cases against
the Kyrgyz Repubilic relate to the nationalisation of the Asia Universal Bank (AUB). The
Kyrgyz government holds that it took over AUB because the bank was engaged in money-
laundering activities that nearly caused its collapse; the claimants maintain that the bank
was illegally expropriated after the government then in office was overthrown."¢ Both
cases were discontinued in 2013, and cost awards against the investors were issued
in both cases. In the Nadel/lthaca case, former chairman of the bank and majority
shareholder of the bank and a group of minority shareholders united in the Ithaca
Holding were ordered to pay 280,000 USD to cover the Kyrgyz Republic's arbitration
costs and some of its legal expenses. Levitis was ordered to pay 404,000 USD in costs.
Immediately after he withdrew his claim, Nadel, the former chairman and majority
shareholder in the AUB, initiated another UNCITRAL case as sole claimant under the
Kyrgyz investment law."” This case, which is said to involve a claim in excess of 200
million USD,""® appears to be still pending.®

Belokon (2011) - The Belokon case relates to the Kyrgyz Republic taking control of
the Manas Bank. The bank was seized following riots and the subsequent disposal of
President Bakiyev.

According to the state, the goal was to protect the bank from physical harm at a period of
violent regime change. The state holds it subsequently kept control of the bank because
of allegations of financial crimes (money-laundering) at the bank. The claimant was a close
associate of the deposed president's son, Maxim Bakiyev, and both were under suspicion
of misusing Manas Bank for money-laundering purposes during Bakiyev's administration.
However, the arbitrators ruled that the state’s measures were not rational and the
allegations against the bank were unsubstantiated. According to the arbitrators, the
Kyrgyz Republic was not acting in the public interest, but, as it couldn’t acquire it by legal
means, abused its powers to simply seize the bank.'? The tribunal ordered the state
to compensate the investor to the extent of 15.02 million US dollars, plus the costs of
the arbitration, plus half of the claimants 1.958 million USD in legal bills.'* The award
was for the investor's real losses and did not include loss of future profits.'? However,
in 2017, the Paris Court of Appeal set aside this arbitral award, recognising that the
Kyrgyz Republic's seizure of the bank should be deemed a public interest measure.'?3

BTA Bank (2009) - BTA Bank's claim against the Kyrgyz Republic relates to the alleged
expropriation of a 71% shareholding in a Kyrgyz bank.’?* The bank maintains that it is
the victim of an unlawful foreclosure of its share in the BTA Bank, founded on a series
of sham verdicts by the Kyrgyz courts and condoned by the Republic's authorities.'®
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JSC Taskent (2016) - The JSC Tashkent case brought in 2016 relates to the expropriation
of hotel properties.’?

Sistem Muhendislik (2006) - Turkish investor Sistem Muhendislik was awarded
8.5 million USD plus interest in his 2012 treaty-based arbitration case as a monetary
compensation for the expropriation of his hotel property.’” Sistem took over the share
in the hotel from a local contractor which was declared bankrupt by the Kyrgyz courts.
However, after a regime change, the take-over was qualified as illegal and Sistem’s
property was seized.’?®

Petrobart (2003) - The Petrobart case relates to the non-payment of gas sales to the
Kyrgyz state company. In 2003, the domestic courts ruled against Petrobart, stating
that a sales contract does not qualify as foreign direct investment under the Kyrgyz
foreign investment law. Petrobart then pursued its claim under the Energy Charter
Treaty (ECT). At this forum, the arbitrators ruled that the contract could be considered
a foreign investment entitled to protection under the ECT. The arbitrators found that
the Kyrgyz Republic had breached its obligations under the ECT when it allowed a
state-owned company to evade payment for fuels sold by Petrobart'? and issued an
award of 1.1 million USD in favour of the investor.'%
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