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Sentencing for drug offences in England 
and Wales has recently undergone a wide-
sweeping review and public consultation. 
Fundamental issues of principle were 
brought forward for a constructive public 
discussion for the first time and an Advice 
has been issued which, if adopted, will 
radically change sentencing in the courts 
for many drug offences, and particularly in 
the case of drug-couriers. The purpose of 
this report is to examine and evaluate this 
mechanism for law reform, without the 
need for legislative reform, and to consider 
the specific discussion around sentencing 
for drug offences which it has led to. 

THE MECHANISM 

Historically Parliament would lay down a 
maximum sentence and beneath that cap 
the judge would determine the appropriate 
disposal based on the circumstances of the 
offence and the offender and proportionate 
to the seriousness of the crime as deter-
mined by the culpability of the offender 
and the harm associated with the offence 
(the ‘just deserts’ doctrine)2; custody was a 
last resort.3 Some judgments issued by the 
highest courts4 became precedents for cases 
with similar facts (this process was criti-
cised for not consulting with interested 
third parties)5 but, predominantly, the 
sentence remained at the discretion of the 
judge.  

On the one hand, this judicial discretion 
enabled a proportionate and offence/ 
offender-specific response as well as tailor-

ing to the desired outcome, whether that 
was rehabilitation or deterrence. Also, this 
judicial autonomy was said to be a rule of 
law safeguard as it ensured the separation 
of powers, protecting against the risk of 
inappropriate political influence over sen-

 

CONCLUSIONS & RECOMMENDATIONS 
 
 Through the Sentencing Advisory Panel 

(SAP) we have learnt that deterrence as 
the basis of drug sentencing is, in fact, 
without evidence-base and ineffective. 

 In the UK, current levels of sentencing for 
drugs couriers are disproportionate to 
their culpability and to the harm 
associated with their offence. 

 SAP’s advice has attempted to give a 
delicate balance between the consistency, 
transparency, and separation of powers 
necessary for the rule of law, the predict-
ability which allows better resource 
allocation, and the overriding commit-
ment to do justice in the individual case. 

Law Reform without Legislative Reform 

Sentencing for Drug Offences in England and Wales 
By Genevieve Harris1 

 

Series on Legislative Reform of Drug Policies Nr .  5 
June 2010 



2 | Legislative Reform of Drug Policies  

tencing. On the other hand, criticisms were 
levied6 that sentencing was arbitrary, 
inconsistent in approach and outcome, 
opaque, and rife with improper discrimina-
tion all of which undermined public 
confidence in the criminal justice system 
and was itself contrary to the rule of law.  

In 2008 the Sentencing Advisory Panel 
(‘SAP’) was established.7 SAP was a statu-
tory but non-executive public body com-
prised of: members of the judiciary; police, 
prison and probation workers; academics; 
and lay members. SAP’s role was to pro-
pose and frame sentencing guidelines, 
incorporating responses from open public 
consultations and in particular from those 
with direct experience of the offence under 
review. SAP sought to provide an empirical 
basis for its work and so commissioned 
several pieces of research and maintained a 
comparative seriousness chart between 
types of offences. SAP’s role was initially, in 
effect, to ensure that when formulating 
guidelines, the courts had the full picture of 
third party interests.  

SAP advices were therefore tendered to the 
Court of Appeal which had a statutory duty 
to take them into account when consider-
ing whether to frame or revise sentencing 
guidelines in a precedent judgment. The 
Court also had to bear in mind: ‘the need to 
promote consistency in sentencing; the sen-
tences imposed by the courts; and the cost of 
different sentences and their relative effec-
tiveness in preventing re-offending’.8 The 
Court of Appeal, (acting within its powers) 
rebuffed the very first advice of SAP, how-
ever, and it became clear that closer in-
volvement of the judiciary in the process 
would be required to overcome their resis-
tance to the idea of sentencing guidelines. It 
was also felt that the mechanism needed to 
be fortified so that definitive sentencing 
guidelines could be assured.9  

To remedy these issues, the Sentencing 
Guidelines Council (‘SGC’) was created10 as 
were a number of statutory ‘minimum’ 

sentences.11 Under the new scheme, SAP 
would continue to consult and advise on 
sentencing guidelines but it would fall to 
the SGC (comprised, amongst others, of 
senior judiciary) to render a definitive 
sentencing guideline having also taken into 
account the views of Government and the 
Legislature. The SGC has sought to under-
pin this work with empirical evidence and 
particularly as regards statistical data. 
Legislation was also brought in that made it 
a legal requirement for a sentencing judge 
to have regard12 to the relevant SGC defini-
tive guideline and to justify13 cases where a 
sentence fell outside the recommended 
range. The same law required that a judge 
also had regard to the following purposes of 
sentencing: punishment; reduction of 
crime, including by deterrence; reform and 
rehabilitation; protection of the public; and, 
reparation.14 

Having established the framework in which 
SAP and SGC work, parliamentary consent 
was not required to give their guidelines 
immediate legal force and so parliamentary 
time could be focused on other matters 
with the detail of sentencing hammered out 
separately by dedicated experts. Whether 
this created a democratic deficit is ques-
tionable but as all interested parties (in-
cluding the relevant Government minis-
tries) could consult on the development of 
guidelines, and as there is a legitimate need 
for separation of powers with regard to 
sentencing, perhaps not. Definitive guide-
lines have now been issued on offences 
from robbery15 to fraud16 as well as on over-
arching principles of sentencing, such as 
how to determine the seriousness of a 
crime.17 The theoretical impact of these 
guidelines has been profound but, other 
than data on sentence length, little data to 
evidence the impact has been collected.18  

As of 6th April 2010 the functions of SAP 
and SGC are combined in a single 
Sentencing Council (‘SC’).19 Under this 
framework, the requirement is to ‘follow 
any sentencing guidelines which are relevant 
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to the offender's case … unless the court is 
satisfied that it would be contrary to the 
interests of justice to do so’.20 This new 
presumptive threshold was intended to be 
‘more robust’21 than that under the SGC 
but it has been criticised as the opposite by 
the outgoing chair of SAP.22  

The SC also has the following new man-
date: to monitor the use of guidelines by 
the courts and their impact on consistency 
and public confidence; to assess the impact 
of sentencing practice on the resources 
required for prison places, probation, and 
youth justice services as compared to non-
sentencing related factors such as patterns 
of re-offending; and, to assess the impact of 
policy and legislation proposals.23 The 
driver for this change appears to have been 
the need to predict future changes in prison 
population numbers so as to allocate 
resources more effectively.24 

It is notable that throughout these develop-
ments, the courts have maintained their 
power to create guideline judgments. How-
ever, they have generally reserved them-
selves to issues not yet considered by the 
statutory bodies or which need updating.25  

Definitive SGC guidelines will remain in 
force as will precedent judgments of the 
highest courts that SAP/SGC have not su-
perseded. However, it is not yet clear, how, 
or in what time-frame, SC will proceed 
with advices of SAP which have not yet 
been made into definitive guidelines such 
as that on sentencing for drug offences.  

REVIEW OF SENTENCING FOR DRUG 
OFFENCES 

Parliament has set the parameters of sen-
tencing for drug offences.26 Drugs are 
divided into three classes – A27,B28,C29, - 
with those considered most harmful at A 
and subject to the most severe penalties 
(max. life imprisonment for trafficking) 
and those considered least harmful at C 
and subject to lesser penalties (max. 14yrs 
imprisonment for trafficking). Parliament 

has also prescribed that a court should 
impose a minimum sentence of 7yrs for a 
third class A trafficking offence unless it 
would be unjust to do so30 and that a court 
should consider it aggravating where drug 
supply takes place within the vicinity of a 
school or where couriers under 18yrs old 
are used.31 Community–based and custo-
dial interventions32 comprising mandatory 
drug testing and assessment with referrals 
into treatment,33 have also been created. 

Where to place a particular case within 
these parameters (subject to the statutory 
purposes of sentencing detailed above) has 
been left to the particular sentencing judge 
who should exercise his discretion in 
accordance with the guideline cases, where 
such have been handed down. 

In fact, the courts have produced many 
guideline cases on sentencing for drug 
offences and consequently (for example) 
the role of the offender,34 the amount of the 
drug,35 its purity36 and street-value,37 and 
whether or not the defendant’s motive was 
to finance his own addiction38 have all 
become relevant to sentence. In particular 
the courts have elevated ‘deterrence’ to the 
main purpose of sentencing for drug traf-
ficking.39 The result is that those convicted 
of importation or exportation offences are 
sentenced more severely (average 84 
months custody) than rapists (av. 79.7 
months) or those guilty of grievous bodily 
harm or wounding with intent (av. 50.1 
months).40 

Drug offending levels in the UK have 
nevertheless been increasing in recent years 
and in 2007 just fewer than 40,000 drug 
offences were sentenced in court whilst 
over 110,000 were dealt with outside of 
court by way of police warnings and cau-
tions.41 Whether a case is to be prosecuted 
at court or not is determined with reference 
to The Crown Prosecution Service Charg-
ing Standards42 which state that a prosecu-
tion is usual when the case involves the 
possession of a Class A drug or the posses 
sion of more than a minimal quantity of a 
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Class B or C drug. The decision turns on 
issues of public interest and seriousness. 
The number of those reporting class A drug 
use in the UK has risen from 9.6% in 1996 
to 13.8% for 2007/2008.55 

Accordingly, drug use touches the lives of 
many UK citizens in some way or another. 
Against this background considerable con-
troversy56 has arisen about the link between 
the classification of a drug and its actual 

Drug Couriers 

(Those who carry illegal drugs from one 
country to another either on or inside their 
person or in their luggage) 

It is widely accepted that the majority of 
drug mules come from a poor background 
and are vulnerable43 or exploited.44 It is also 
true that internal couriering of drugs 
(drug-swallowing) carries a real risk of 
fatality,45 a high risk of other health 
complications,46 and certain indignity. 

Nevertheless, unlike when sentencing for 
other offences, ‘the vulnerability and per-
sonal characteristics of the offender can play 
only a very small part’ 47 in the sentencing 
of drug mules. Likewise, credit in sentence 
for previous good character48 or for a guilty 
plea,49 widely available otherwise, is 
generally withheld. To compound matters 
the courts hold that, in drug mule cases, 
‘the necessity for deterrent sentences is even 
more keenly felt’.50 The upshot is very long 
custodial sentences for drug mules usually 
in the region of 5 – 10 years. 

Having consulted with respondents, SAP’s 
advice acknowledges criticism that such 
sentences are ‘likely to be disproportionate 
to the culpability of the individual offender 
and the harm that results from the particu-
lar offence’ 51 and it finds that ‘the amount 
of money a courier can expect to receive is 
generally insignificant in relation to the 
profits made by those with other roles in the 
supply chain. A courier also tends to be a 
carrier with no knowledge of the wider 
organisation.’52 On the other hand, SAP 
acknowledged some respondents’ concern 
that the role of drug mule was ‘critical’ to 
the illegal drug trade and that ‘not all 
couriers fit the same definition’.53 

SAP attempted to accommodate both these 
perspectives by recommending that where a 
drug mule: 

 Became involved through naivety and 
comes within the general category of being 
poor and disadvantaged; 

 Was motivated primarily by need rather 
than greed; 

 Carried drugs on or in their person or in 
their luggage; and, 

 Had not engaged in this type of activity 
before 

They should be treated as being in a ‘sub-
ordinate’ role and therefore subject to the 
least severe penalties. In the consultation 
proposals, no such qualifications had been 
required to fit drug mules within the sub-
ordinate role category. 

There is a danger that, through the required 
cross-referencing with drug-quantity (which 
arguably SAP has placed at unrealistically 
low levels) drug mules may be lifted into a 
higher range of sentencing. For example, the 
lowest tier of sentencing with a starting 
point of 3 ½ yrs custody is restricted to a 
maximum of 50g cocaine whereas the 
average amount of cocaine internal drug 
couriers carry, is, according to one study,54 
400g within a range of 15g – 1900g; this 
would place most defendants in the Level 3 
tier (capped at 500g) with a starting point of 
5yrs custody and some in the Level 2 tier 
(capped at 2.5kg) with a starting point of 
8yrs. Saying this, it appears on balance that 
sentences for drug mules could be reduced, 
in any event, by up to 40% in some cases, if 
the Advice becomes law. 
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harm as the government has rejected57 the 
evidence based recommendations of the ex-
pert advisory body in this area. The impli-
cation is that if classifications, upon which 
sentence guidelines are based, are wrong, 
current sentencing is disproportionate. 

Against this maelstrom SGC requested that 
SAP produce an advice on sentencing for 
drug offences. SAP thus collected the rele-
vant statistics and academic work and put 
forward a draft advice with sentencing 
guideline for consultation. SAP focussed 
only on those offences which appear before 
the courts in large numbers and either in-
volve a significant use of custodial senten-
ces or tend to result in custodial sentences 
of significant length.58 These offences are: 
importation; exportation; supply; offering 
to supply; possession with intent to supply; 
production; possession; and, permitting 
premises to be used for a drug related 
activity. The consultation sought opinions 
on the following: 

 The relative seriousness of drug offences 
compared with other forms of offending 
behaviour, in particular with offences of 
violence (including sexual offences) and 
dishonesty; 

 The evidence base for the effectiveness of 
deterrent sentencing and the potential for 
the confiscation of offenders’ assets to 
have a deterrent effect;  

 The relevance of an offender’s role and 
how to define various roles and the rele-
vance of the scale or extent of the opera-
tion and the quantity of drugs involved as 
well as how best to calculate relative drug 
quantities; 

 The practicalities of determining serious-
ness by reference to role and quantity; 

 The relevance of: drug purity; supply 
occurring within an opens drug market; 
and, drug street-value. Also, to what 
extent it is possible to make a reliable 
estimate of street-value; 

 The relevance of: commercial motivation; 
mistaken belief about the drug involved; 

knowing supply of a fake drug; the fact 
that drugs are used to help with a medical 
condition; and, that an offender’s vulner-
ability was exploited. Respondents were 
also asked to provide details of other fac-
tors which ought to affect the seriousness 
of the offence and the sentence imposed;  

 The role in the supply chain played by 
‘drug-couriers’ and the appropriate 
sanction for these offenders; and, 

 What is likely to be the most effective 
sanction for different types of offence and 
offender. 

SAP received 51 responses to its consulta-
tion from respondents as varied as the 
Crown Prosecution Service, Parents against 
Lethal Addictive Drugs, the Drug Strategy 
Unit of the Home Office, the charity 
Release, the Criminal Bar Association, 
specialist drug-law practitioners such as 
Rudi Fortson QC, and also, from individu-
als currently imprisoned for drug offences. 
Some, though not all, responses have been 
made publicly available at this stage, but 
references have been made in SAP’s advice. 

It must be said that there are few differen-
ces between the proposals in SAP’s consul-
tation paper and the proposals in its final 
Advice to the SGC. The differences are as 
follows:  

 The explicit expectation that a confisca-
tion order will be made in all cases where 
there are recoverable assets has been re-
moved from all sentencing guidelines ex-
cept for that on possession of a controlled 
drug. SAP has recommended that further 
research into the effectiveness of such or-
ders and their enforcement be undertaken; 

 The watering down of the drug mule 
sentencing guideline (see box); 

 The inclusion of various new mitigating 
factors: e.g. inducement to supply falling 
short of entrapment; and, pressure, in-
timidation or coercion falling short of 
duress; 
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 The removal of various aggravating 
factors: e.g. supply occurring within an 
open drugs market; and, 

 Small amendments to the sentencing range 
for production of class B and C drugs. 

On deterrence, SAP concluded that there is 
an ‘absence of evidence to substantiate the 
effectiveness of the current approach’ 59 
whereas ‘research suggests that potential 
offenders are more likely to be deterred by 
the perceived risk of being apprehended and 
convicted than by the sentence that is likely 
to be imposed’.60 There was, amongst re-
spondents, therefore, ‘general agreement 
with the sentencing levels proposed by the 
Panel’ which move away from the deterrent 
approach of lengthy custodial sentences and 
looks rather to what works. For example, 
SAP states ‘Where the offending behaviour 
was triggered by an addiction, the court may 
decide on a sentence aimed primarily at the 
reform and rehabilitation of the offender, 
with a view to reducing the risk of reoffend-
ing… there is evidence that interventions 
that encourage engagement with treatment 
can help reduce drug use and offending.’ 61 

On sentencing principle, SAP reaffirms the 
importance of proportionality whereby ‘the 
primary consideration when sentencing is 
the seriousness of the offending behaviour’.62 
Seriousness, as before, is to be determined 
in accordance with the offender’s culpabil-
ity and the harm associated with the of-
fence. To gauge culpability a court will look 
to the offender’s role, level of understand-
ing, and motivation as well as the amount 
of drugs; street value and purity will no 
longer be considered significant.  

Harm, recognised as made up of primary 
harm to drug users and secondary harm to 
their families and the wider community is 
to be gauged, in the most part, by the class 
of drug. Acknowledging the concerns of a 
number of respondents about the associa-
tion between actual harm and class of drug, 
SAP concluded that ‘given the statutory 
framework… it would be inappropriate for 

sentencing guidelines to distinguish between 
drugs within each class’.63 

Notable disappointments with SAP’s Ad-
vice are the lack of a presumption against 
custody for cases of social supply, and that 
the drug quantities given, against which 
seriousness is cross-referenced, are unreal-
istically low.  

Were it not for the creation of SC, the Ad-
vice would doubtless have become a defini-
tive guideline by now.64 Under the new 
framework, however, before this is possible, 
SC would need to at least assess the cost of 
the different sentences proposed65 (seem-
ingly not yet done) and also, potentially, 
the impact of its new guidelines on the 
resources required for prison places, proba-
tion, and youth justice services66 – no small 
job. Indeed, on inquiry, SC has been able to 
give no time-line or action plan for next 
steps as regards its advice.  

CONCLUSION 

A delicate balance has been attempted be-
tween the consistency, transparency, and 
separation of powers necessary for the rule 
of law, the predictability which allows bet-
ter resource allocation, and the overriding 
commitment to do justice in the individual 
case.  

England and Wales has a common law sys-
tem, not a penal code, and therefore our 
offences can cover a wide breadth of seri-
ousness. Moreover it would not be possible, 
within one guideline, to foresee and pre-
scribe all the myriad computations of fac-
tors to do with an offender and an offence 
that could arise. Accordingly the UK has 
chosen a presumptive, rather than manda-
tory guideline system, but even so the 
judiciary have been wary. 

Whether or not the balance has been struck 
correctly - and whatever respondents’ dis-
appointment about the mechanism’s inabil-
ity to go behind the flawed statutory drug 
classification system - progress has certain-
ly been made towards evidence-based 
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guidelines. This progress has been achieved 
via the consultation process because it takes 
into account the latest academic and statis-
tical research and the views from interested 
third parties as opposed to the old-style 
process of a closed court which heard only 
from parties in the guideline case itself. 

In terms of drug policy, it is here where the 
value of the mechanism has lain. Through 
the consultation and advice process we 
have learnt that the basis of drug sentenc-
ing in England and Wales – deterrence – is, 
in fact, without evidence-base and ineffec-
tive. The mechanism has also driven for-
ward the debate on drug mules with the 
decisive finding that current levels of 
sentencing are disproportionate to their 
culpability and to the harm associated with 
their offence. Indeed, many groups had 
campaigned on these issues for years67 but 
prior to SAP’s consultation there had been 
no real prospect of reform. 

For these reasons alone, we must hope that 
the Advice becomes law. 
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